
 
****Revised to Split Resolution #1555 into Resolution #1555A and #1555B**** 

 
CAPITAL CITY DEVELOPMENT CORPORATION 

Board of Commissioners Meeting 
Conference Room, Fifth Floor, 121 N. 9th Street 

June 11, 2018 12:00 p.m. 
A G E N D A 

 

I. CALL TO ORDER .............................................................................................................. Chair Zuckerman 

II. AGENDA CHANGES/ADDITIONS ..................................................................................... Chair Zuckerman 

III. CONSENT AGENDA 

A. Expenses 
1. Approval of Paid Invoice Report – May 2018 

 
B. Minutes and Reports 

1 Approval of May 14, 2018 Meeting Minutes 

 
C. Other 

1. Approve Resolution #1552 – 801 N Main Street – Wells Fargo Center Retail – Type One 

Participation Agreement with ODC-FIC, LP [Designation 5/14/18, NTE $150,000] 

 

IV. ACTION ITEM  

A. CONSIDER: Resolution #1556 - Approve 30th St Plan Amendment (DeAnnex) (5 minutes) 

 ................................................................................................................................... Shellan Rodriguez 
 

B. CONSIDER: Resolution #1555A - Approve RMOB Plan Amendment Option A (DeAnnex) (5 minutes) 

 ................................................................................................................................... Shellan Rodriguez 

 

C. CONSIDER: Resolution #1555B - Approve RMOB Plan Amendment Option B (DeAnnex) (5 minutes) 

 ................................................................................................................................... Shellan Rodriguez 

 
D. CONSIDER: Resolution #1542 - Central District Termination (10 minutes) .......................... Ross Borden 

 
E. CONSIDER: Capitol & Front Garage Disposition Approve Revised RFP (5 minutes) ........ Laura Williams 

 
F. CONSIDER: Resolution #1551 – Awarding Contract for 10th & Front Garage Concrete Repairs Project 

(5 minutes) ......................................................................................................................... Kathy Wanner 
 

G. CONSIDER: Resolution #1553 - Central District CMGC Contract Amendment, GMP #3 (5 minutes) 
 ........................................................................................................................................ Doug Woodruff 
 

H. CONSIDER Resolution #1554 - Westside Downtown Urban Park Master Development Agreement  
(15 minutes) ..................................................................................................................... Doug Woodruff 
 

V. INFORMATION/DISCUSSION ITEMS 

A. CCDC & CTA Present Preliminary Findings for Shoreline Urban Framework and Feasibility Study 

 ........................................................................................................... Shellan Rodriguez/Doug Woodruff 

 

B. Secure Bike Parking Update (5 minutes) ............................................................................. Matt Edmond 

 



 
C. ParkBOI System Update (5 minutes) ....................................................................................... Max Clark 

 
D. Operations Report (5 minutes) ............................................................................................ John Brunelle 

 

VI. EXECUTIVE SESSION 

Deliberate regarding acquisition of an interest in real property which is not owned by a public agency; consider records that are exempt 
from disclosure as provided in chapter 1, title 74, Idaho Code; and communicate with legal counsel to discuss the legal ramifications 
and legal options for pending litigation or controversies not yet being litigated but imminently likely to be litigated [Idaho Code Section 
74-206(1) (c), (d) and (f)].  

 

VII. ADJOURN 

This meeting is being conducted in a location accessible to those with physical disabilities. Participants may request reasonable 
accommodations, including but not limited to a language interpreter, from CCDC to facilitate their participation in the meeting. For 
assistance with accommodation, contact CCDC at 121 N 9th St, Suite 501 or (208) 384-4264 (TTY Relay 1-800-377-3529). 
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AGENDA BILL 

 

Agenda Subject: 
Resolution No. 1554 Westside Downtown Urban Park Master 
Development Agreement  

Date: 
June 11, 2018 
 

Staff Contact: 
Doug Woodruff 
 

Attachments: 
Resolution No. 1554 which includes the Master 
Development Agreement  
 
 

Action Requested: 
Adopt Resolution No. 1554 approving the Westside Downtown Urban Park Master 
Development Agreement  

 
 
Background: 
If approved and subsequently executed by all parties, the Master Development Agreement 
(MDA) sets forth the Agency’s ability to create a public urban park in the Westside Downtown 
urban renewal district.  
 
The proposed project site was identified and the associated agreements were negotiated in 
response to a myriad of public interests. These public interests include: 
 

• A need identified by the public in the City’s Downtown Parks and Public Spaces Master 
Plan for a public open space in this neighborhood. 
 

• Shifting land use is trending toward residential infill in this area. A public space within 
walking distance of these new downtown residents is needed.  

 

• 11th Street and Bannock Street are important bicycle corridors to which a public space 
with bicycle amenities would be beneficial. 

 

• CCDC owned real estate within walking distance of the project site has potential for 
redevelopment of uses that will both complement and utilize this public park. 

 

• The park site is surrounded by surface parking lots that detract from downtown’s 
vibrancy, walkability and economic vitality.  Making this public investment will catalyze 
private investment in housing, dining, office, and neighborhood services next to and near 
the public park.  
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Master Development Agreement 
CCDC, City, and Eleven Eleven West Jefferson LLC (“Eleven Eleven”) have negotiated the 
terms of Agency’s participation in the construction of the Park and have draft a Master 
Development Agreement (the “Master Agreement”).  It addresses the City’s sublease of the 
Site, the ongoing maintenance and operation of the Project, parking needs for the park, the 
process to select a final design of the Project, and the construction and funding for the Project. 
 
Eleven Eleven leases the half block of real property that fronts 12th Street, Bannock Street, and 
11th Street.  That lease expires September 30, 2058.  Eleven Eleven intends to sublease an 
approximate two-thirds portion (0.56 acres) of the Site to the City of Boise to be used as a public 
park. Refer to the “Park Parcel” on the included map. The sublease of the Park Parcel will 
expire by its own terms September 30, 2058.   
 
 

 
 
 

Eleven Eleven and the City have also negotiated a joint use agreement of the “Parking Parcel,” 
as depicted on the included map, to provide private visitor parking for Eleven Eleven’s adjacent 
property Boise Plaza during business hours, and to provide public parking every evening and 
weekend.  It also includes provision for occassional public event use of the Parking Parcel 
during business hours.   
 
The process to select the final design includes a key stakeholder working group composed of 
public and private parties.  A public open house is scheduled on Boise Plaza’s terrace on June 
14, 2018 from 5 to 7:30pm to gather input from the general public.  Property owners and 
residents within a half mile radius of the park were notified two weeks in advance. After public 
input has been collected, a preferred design concept will be prepared and then presented to the 
Agency, the Parks Commission, and City Council for approval later this summer.  
 
CCDC is responsible for design, public engagement, and construction of the park.  City of Boise 
Parks and Recreation department is responsible for the ongoing ownership, operation, and 
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maintenance of the public park.  Eleven Eleven is responsible for the ongoing ownership, 
operation, and maintenance of the parking lot.   
 
 
Fiscal Notes: 
The total project budget for the Westside Downtown Urban Park (the “Westside Park”) is 
$3,030,000.  This includes all planning, design, soft costs, and construction costs.   
 
The Agency’s FY2018 approved budget includes $2,000,000 for the Westside Park project.  The 
City of Boise agrees to contribute $1,000,000 to the Westside Park project per the terms of the 
Type 4 Participation Agreement.  Eleven Eleven West Jefferson LLC agrees to contribute 
$30,000 to the Westside Park project per the terms of the Master Development Agreement.   
 
 
Staff Recommendation: 
Staff recommends approval of Resolution No. 1554.  
 
 

Suggested Motion: 
I move to Adopt Resolution No. 1554 approving the Westside Downtown Urban Park Master 
Development Agreement. 

 

 



RESOLUTION NO. 1554 - 1  

RESOLUTION NO.  1554 
 
BY THE BOARD OF COMMISSIONERS OF THE URBAN RENEWAL AGENCY OF 
BOISE CITY, IDAHO:   
 

A RESOLUTION OF THE BOARD OF COMMISSIONERS OF 
THE URBAN RENEWAL AGENCY OF BOISE CITY, IDAHO, 
APPROVING THE MASTER DEVELOPMENT AGREEMENT 
BETWEEN THE AGENCY, ELEVEN ELEVEN WEST 
JEFFERSON, LLC, AND THE CITY OF BOISE; 
AUTHORIZING THE CHAIRMAN, VICE-CHAIRMAN, OR 
EXECUTIVE DIRECTOR TO EXECUTE THE AGREEMENT 
AND ANY NECESSARY DOCUMENTS, SUBJECT TO 
CERTAIN CONTINGENCIES; AUTHORIZING ANY 
TECHNICAL CORRECTIONS TO THE AGREEMENT; AND 
PROVIDING AN EFFECTIVE DATE.   

 
 THIS RESOLUTION is made on the date hereinafter set forth by the Urban 
Renewal Agency of Boise City, Idaho, an independent public body, corporate and 
politic, authorized under the authority of the Idaho Urban Renewal Law of 1965, as 
amended, Chapter 20, Title 50, Idaho Code, a duly created and functioning urban 
renewal agency for Boise City, Idaho (hereinafter referred to as the “Agency”);   
 
 WHEREAS, the Agency, a public body, corporate and politic, is an urban renewal 
agency created by and existing under the authority of and pursuant to the Idaho Urban 
Renewal Law of 1965, being Idaho Code, Title 50, Chapter 20, and the Local Economic 
Development Act, being Idaho Code, Title 50, Chapter 29, as amended and 
supplemented for the purpose of financing the undertaking of any urban renewal project 
(collectively the "Act"); 
 
 WHEREAS, the City of Boise City, Idaho (“City”), after notice duly published, 
conducted a public hearing on the Westside Downtown Urban Renewal Plan (the 
“Westside Plan”); 
 

WHEREAS, following said hearing, the City adopted its Ordinance No. 6108 on 
December 4, 2001, approving the Westside Plan and making certain findings; 
 

WHEREAS, Eleven Eleven West Jefferson, LLC (“Eleven Eleven”), leases 
certain real property (the “Site”) located in the Westside Urban Renewal District 
(“Westside District”), as created by the Westside Plan;   

 
WHEREAS, the term of Eleven Eleven’s lease of the Site expires September 30, 

2058; 
 
WHEREAS, Eleven Eleven intends on leasing a portion of the Site to City to be 

used as a City urban park for the benefit of the public (the “Project”); 



RESOLUTION NO. 1554 - 2  

 
WHEREAS, Agency, City, and Eleven Eleven have negotiated the terms of 

Agency’s participation in the construction of the Project and have draft a Master 
Development Agreement (the “Master Agreement”) that addresses the process to select 
a final design of the Project, the City’s lease of the Site, the ongoing maintenance and 
operation of the Project, parking needs for the park, Agency’s rights to cure any defaults 
of the agreements between City and Eleven Eleven, and the construction and funding 
for the Project;  
 

WHEREAS, the Agency has determined that it is in the public interest to enter 
into the Master Agreement with City and Eleven Eleven whereby Agency will design and 
construct the Project with participation from both City and Eleven Eleven;  
 
 WHEREAS, attached hereto as Attachment 1, and incorporated herein as if set 
forth in full, is the Master Agreement with City and Eleven Eleven, and exhibits thereto;    
 
 WHEREAS, the Agency deems it appropriate to approve the Agreement; and 
 
 WHEREAS, the Board of Commissioners finds it in the best public interest to 
approve the Master Agreement and to authorize the Chairman, Vice-Chairman or 
Executive Director to execute the Master Agreement; 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE MEMBERS OF THE BOARD 
OF COMMISSIONERS OF THE URBAN RENEWAL AGENCY OF BOISE CITY, 
IDAHO, AS FOLLOWS:   
 
 
 Section 1: That the above statements are true and correct. 
 
 Section 2: That the Master Agreement, which is attached hereto as 
Attachment 1 and incorporated herein by reference, is hereby approved. 
 
 Section 3: That the Chairman, Vice-Chairman, or Executive Director of the 
Agency are hereby authorized to sign and enter into the Master Agreement on behalf of 
the Agency and to execute all necessary documents required to implement the actions 
contemplated by the Master Agreement, subject to representations by the Agency staff 
and the Agency legal counsel that all conditions precedent to such actions have been 
met; and further, any necessary technical changes to the Agreement or other 
documents are acceptable, upon advice from the Agency’s legal counsel that said 
changes are consistent with the provisions of the Agreement and the comments and 
discussions received at the June 11, 2018, Agency Board meeting; the Agency is 
further authorized to appropriate any and all funds contemplated by the Master 
Agreement and to perform any and all other duties required pursuant to said Master 
Agreement. 
 
 Section 4: That this Resolution shall be in full force and effect immediately 
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upon its adoption and approval.   
 
 PASSED by the Urban Renewal Agency of Boise City, Idaho, on June 11, 2018.  
Signed by the Chairman of the Board of Commissioners, and attested by the Secretary 
to the Board of Commissioners, on June 11, 2018.   
       

APPROVED:   
 
 
      By                                                             
             Chairman 
ATTEST: 
By                                                   
       Secretary 
 
 
4840-6711-9663, v.  1 
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MASTER DEVELOPMENT AGREEMENT 
 

THIS MASTER DEVELOPMENT AGREEMENT (“Agreement”) is effective the date last 
indicated below and entered into between Eleven Eleven West Jefferson LLC, an Idaho limited 
liability company (“Developer”), The Urban Renewal Agency of Boise City, Idaho, also known as 
Capital City Development Corporation, an independent public body corporate and politic, 
organized under the laws of the state of Idaho (“Agency”), and the city of Boise City, an Idaho 
municipal corporation (“City”) (collectively, the “Parties”). 

 
RECITALS 

 
Developer leases certain property (the “Property”) described in Exhibit A, incorporated 

herein by reference, which is currently used for surface parking, pursuant to a Lease Agreement, 
dated June 3, 1968, with Developer, as tenant, and Rudolph Investments, Inc., as landlord 
(“Rudolph”). 

 
Developer, City, and Agency desire to construct a public park (to be referred to herein as 

the “Westside Downtown Urban Park” or “Westside Park”) on a portion of the Property for the 
use and enjoyment of the public and to improve the current parking facilities located on the 
remaining portion of the Property (collectively, such construction and improvements, the 
“Project”). 

 
Public parks add to the vibrancy of downtown Boise, provide amenities to the public, help 

to foster adjacent economic growth, create a pedestrian and bicycle friendly atmosphere, and 
benefit the public. 

 
The Parties have agreed it to be in the best interest of the Parties and the public to 

redevelop the Property as a public park and private parking on the terms and conditions set forth 
herein. 

 
AGREEMENT 

 
The Parties do hereby enter into this Agreement to memorialize their respective duties, 

rights and obligations related to the redevelopment of the Property for the purposes set forth 
herein. 

 
 

1. Purpose. The purpose of this Agreement is to memorialize the Parties’ agreement 
concerning (i) the sublease of a portion of the Property (the “Public Park Parcel”) from Developer 
by the City, (ii) the construction of approved improvements to develop a public park on the Public 
Park Parcel (the “Park Improvements”) and approved parking improvements on the Private 
Parcel (the “Parking Lot Improvements”), (iii) the design and approval of the Park Improvements 
and Parking Lot Improvements to be constructed by Agency on the Parcels; (iv) the construction 
of streetscape improvements on the adjacent public rights of way, and (v) the use and 
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maintenance of the Parcels by the Parties. Public Park Parcel and Private Parcel are identified and 
generally depicted on Exhibit B and may be referred to herein collectively as the “Parcels”. The 
Parties agree to amend this Agreement to attach the final legal descriptions of the Public Park 
Parcel and Private Parcel upon the Subdivision (described in Section 3). 

 
2. Documents. To facilitate the development of the Project as set forth herein, the 

Parties have agreed to the form of the following documents (“Project Documents”): 
 

a. T4 Participation Agreement. City and Agency shall execute the T4 
Participation Agreement substantially in the form attached hereto as Exhibit C. Developer has no 
obligations under the T4 Participation Agreement. 

 
b. Sublease. City and Developer shall execute the agreement substantially in 

the form attached hereto as Exhibit D (the “Sublease”), relating to and providing for the sublease 
of Public Park Parcel to City from Developer. Agency has no obligations under the Sublease, but 
does have a right to cure any tenant default as set forth in the Sublease. 

 
c. Park and the Parking Lot Maintenance Agreement. City and Developer 

shall execute the agreement substantially in the form attached hereto as Exhibit E (the “Joint Use 
and Maintenance Agreement”), relating to and providing for the use maintenance of the Parcels. 
Agency has no obligations under Joint Use and Maintenance Agreement, but does have a right to 
cure any City default as set forth in the Joint Use and Maintenance Agreement. 

 
The Parties acknowledge that the Project Documents are an important part of the development, 
design, and construction of the Project and hereby incorporate the Project Documents into this 
Agreement. In addition to the Parties' respective duties, rights, and obligations found in this 
Agreement, the Project Documents set forth additional duties, rights and obligations associated 
with the development, design, and construction of the Project. The duties, rights and obligations 
in the Project Documents have equal force as those duties, rights and obligations found in this 
Agreement. 

 
3. Parcel Split. The Property is currently one parcel, Ada County Tax Parcel No. 

R1013003153. Prior to the Commencement of Construction (defined below), Agency or the City, 
at their sole cost and expense will cause the Property to be subdivided into two separate taxable 
parcels (corresponding with Public Park Parcel and Private Parcel) (the “Subdivision”). Developer 
agrees to assist Agency or City in obtaining the necessary approvals from Rudolph to file the 
application and complete the Subdivision. 

 
4. Park Design. 

 
a. Stakeholder Working Group. All parties shall in good faith participate in a 

three-part workshop (“Workshop”) with Agency’s design consultants to develop a “Final Design 
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Concept.” The Final Design Concept shall be agreed upon and approved by the Parties within 
ninety (90) days of the Effective Date. The approval process shall substantially be as follows: 

 
i. At the conclusion of the Workshop, Developer will either provide 

written approval of the Final Design Concept or, if Developer does not 
approve of the Final Concept Design, provide written notice of 
termination of this Agreement 

ii. Upon Agency’s receipt of Developer’s written notice of approval of the 
Final Design Concept, Agency shall consider approval of the Final 
Design at a regularly scheduled or special meeting of the Agency’s 
Board of Commissioners. 

iii. Upon the Agency’s Board of Commissioner’s approval of the Final 
Concept Design, the Final Concept Design shall be submitted to Boise 
City Design Review (“Design Review”) for review and approval by 
Design Review. Any substantial changes requested by Design Review 
must be approved by Agency and Developer. 

iv. Upon approval of the Final Concept Design by Design Review, the City’s 
Parks and Recreation Department will consider recommending 
approval of the Final Concept Design approved by Design Review to the 
Boise City Council. 

v. Upon Parks & Rec’s recommendation for approval of the Final Concept 
Design, City Council shall consider approval of the Final Concept 
Design. 

vi. Upon approval of the Final Concept Design by the City Council, the 
Parties shall have approved the Final Concept Design. 

 
In the event the conditions set forth in 4(a)(ii)-(vi) are not satisfied, this Agreement shall 
terminate and be of no further force effect, unless otherwise agreed to by the Parties. 

 
b. Final Concept Design. The Final Concept Design shall include a narrative 

description of the Project, statement of any proposed phasing, a critical path analysis identifying 
key milestones in the planning and construction stages for the Project, an estimate for Project 
construction and design costs (including any construction management fees for any design 
professionals), and an estimated Project construction schedule. 

 
The Final Concept Design, once approved by the Parties, shall not be subject to 

subsequent disapproval unless substantial changes to the Final Concept Design are required by 
Design Review or substantial changes are proposed by Agency, at which time the approval 
process shall be re-started among the Parties as noted below. 

 
For purposes of this section, and this section only, a “substantial change” is defined as any 

change in the Final Concept Design that changes the circulation patterns of the Park 
Improvements and the Parking Lot Improvements, changes the ratio of green space in relation to 
hardscape in the Park or Parking Lot, materially changes the function of or use of features of the 
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Park, or reduces the parking counts on the Private Parcel below thirty-two (32) stalls which 
includes two (2) ADA parking stalls. Changes that would not be considered “substantial” are 
changes to building materials or landscaping materials (plants, trees, etc.), changes to concept 
plan and park features required to meet civil, mechanical, electrical, or structural engineering 
standards; changes to plans required to obtain building permits for construction; adjustments to 
concept plan or use features to improve constructability, durability, or cost effectiveness; or 
similar immaterial changes so long as such changes would not require a re-submittal to Design 
Review. 

The Final Concept Design shall be used by Agency (through its selected design 
professional) to draft the technical drawings and construction plans to be provided to the 
contractor selected to construct the Project. 

 
c. Revised Design Concept. In the event that after the Final Design Concept 

is agreed to by all parties, a substantial change is desired by any party, Agency shall provide City 
and Developer, for their approval, the revised Final Concept Design (the “Revised Design”) and a 
narrative indicating how the Revised Design differs from the previously approved design. If the 
City or Developer fails to either approve or disapprove of the Revised Design within ten (10) days 
after receipt, said non-responding Party will be deemed to have approved the Revised Design. 
Any disapproval shall state in writing the reasons for disapproval and the requested changes. 
Agency upon receipt of a disapproval shall either (1) revise such plans, drawings, and related 
documents (or such portions thereof) and resubmit them to the Parties as soon as possible after 
receipt of the notice of disapproval for review and approval as set forth in this subsection, or (2) 
respond to the Parties that no changes to the Final Concept Design will be made if the Parties do 
not agree to the such changes. 

 
5. Costs of Construction and Payment of Obligations. Upon completion and 

approval of the Final Concept Design, the Parties shall contribute the following amounts on the 
stated terms and conditions: 

 
a. Agency agrees to pay up to Two Million Dollars for the design and construction 

of the Project. 
 

b. City agrees to pay up to One Million Dollars which shall be used by Agency to 
assist in the payment for the design and construction of the Project, payable 
according to the T4 Agreement between Agency and the City. 

 
c. Upon approval of the Final Concept Design by Design Review, Developer 

agrees to pay up to $30,000 which shall be used by Agency to assist in the 
payment for a portion of the design and construction of the Parking Lot 
Improvements upon Developer’ approval the materials and improvements to 
be installed as part of the Parking Lot Improvements. 
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Agency’s obligations to construct Park Improvements and the Parking Lot Improvements are 
expressly conditioned on both City and Developer meeting their respective payment 
obligations under this Section. 

 
6. Construction of Park Improvements and the Parking Lot Improvements. 

 

a. Agency Obligations for Construction. Agency shall be responsible for the 
following: 

 

i. Construction of the Project as depicted on the Final Concept Design. 
 

ii. Management of the construction of Project. Agency shall enter into a 
contract for the construction of Project with a properly licensed 
general contractor. 

 
iii. Obtaining all building permits and necessary government approvals for 

the construction of the Project, provided the City and Developer agree 
to assist Agency as necessary to obtain such permits and approvals. 

 
b. Preliminary Commencement and Completion Schedule 

 
i. Construction of the Project shall commence within seven (7) days of 

the effective date of the Sublease. 
 

ii. Construction of the Project shall be completed no later than seven (7) 
months after the Commencement of Construction. 

 
Notwithstanding the foregoing, the Parking Lot Improvements will be completed within sixty (60) 
days after the Commencement Date of the Sublease unless otherwise agreed by the Parties. 

 
“Commencement of Construction” shall mean issuance of a building permit for the Project and 
start of excavation. 

 
“Completion of Construction” shall mean the date the Agency issues the Agency’s contractor a 
Certificate of Substantial Completion for the Project and the Park Parcel has been released to City 
and the Parking Parcel has been released to Developer. 

 
7. Use and Maintenance. Following completion of construction of Project, the 

operation and maintenance of Project shall be as set forth in Joint Use and Maintenance 
Agreement. 

 
8. Design and Construction Plan Ownership. Agency shall own the Initial Designs 

Concept, the Final Concept Design, and the technical drawings and construction plans for Project 



MASTER DEVELOPMENT AGREEMENT- PAGE - 6  

(collectively the “Plans”). Agency shall provide a non-revocable license for the Plans to the City 
and Developer, which shall be limited to use of the Plans in connection with the operation, 
maintenance, repair, and replacement of Westside Park and the Parking Lot, as applicable, but 
may not otherwise be used for purposes unrelated to the Project. 

 
9. Assignment of Warranties. Upon completion of construction of Bannock Park, 

Agency shall assign (to the extent such assignment will not invalidate such warranty) any 
warranties for the work performed by Agency’s general contractor and subcontractors and 
material suppliers with respect to Westside Park to the City. Upon completion of construction of 
the Parking Lot Improvements, Agency shall assign (to the extent such assignment will not 
invalidate such warranty) any warranties for the work performed by Agency’s general contractor 
and subcontractors and material suppliers with respect to the Parking Lot Improvements to 
Developer. 

 
In the event any warranty is not assignable or the assignment or would invalidate or reduce the 
scope of any warranty, Agency shall enforce, for the benefit of the City or Developer, as 
applicable, at the benefited Party’s sole cost and expense the non-assigned warranties. Agency 
shall provide the City and Developer with copies of all applicable non-assigned warranties. No 
Party shall take any action, which to the Party’s actual knowledge, shall invalidate any of the 
warranties and shall provide the other Party’s with written notice of all warranty claims. Each 
Party will notify the other Parties as soon as reasonably practicable following actual discovery of 
any potential problems which may be covered by a warranty, but no delay in providing such 
notice shall affect or limit the enforcement of any warranty. 

 
10. Insurance Obligations 

 
With respect to the construction of the Project, Agency shall, or through its contractors, obtain 
and maintain in force insurance of the following types, with limits not less than those set forth 
below with respect to the Project, and with the following requirements: 

 
a. Commercial General Liability Insurance (Occurrence Form) with a 

minimum combined single limit liability of $2,000,000 each occurrence for bodily injury 
and property damage; with a minimum limit of liability of $2,000,000 each person for 
personal and advertising injury liability. Such policy shall have an aggregate 
products/completed operations liability limit of not less than $2,000,000 and a general 
aggregate limit of not less than $2,000,000. The products/completed operations liability 
coverage shall be maintained in full force and effect for not less than two (2) years 
following Final Completion of the Project. All policies shall be occurrence form policies 
and not a claims-made policy. 

 
b. Workers’ Compensation Insurance, including occupational illness or 

disease coverage, in accordance with the laws of the nation, state, territory, or province 
having jurisdiction over Developer’s employees, and Employer’s Liability Insurance with 



MASTER DEVELOPMENT AGREEMENT- PAGE - 7  

minimum limits as required by law. Agency shall not utilize occupational accident or 
health insurance policies, or the equivalent, in lieu of mandatory Workers’ Compensation 
Insurance or otherwise attempt to opt out of the statutory Workers’ Compensation 
system. 

 
c. Automobile Liability Insurance covering use of all, non-owned, and hired 

automobiles with a minimum combined single limit of liability for bodily injury and 
property damage of $1,000,000 per occurrence. 

 
All insurance provided under this Agreement shall include a waiver of subrogation by the insurers 
in favor of the other Parties. Developer hereby releases Agency, including its respective affiliates, 
directors, and employees, for losses or claims for bodily injury, property damage, or other insured 
claims arising out of Agency’s performance under this Agreement or construction of the Project 
to the extent such losses or claims are covered by an applicable insurance policy. Agency hereby 
releases Developer, including its respective affiliates, directors, and employees, for losses or 
claims for bodily injury, property damage, or other insured claims arising out of Developer’s 
performance under this Agreement or construction of the Project to the extent such losses or 
claims are covered by an applicable insurance policy. Agency (or its contractors) shall name 
Developer and City as loss payees and additional insured by endorsement to the CGL and 
Automobile Liability policies. 

 
All policies of insurance required by this Agreement shall be issued by insurance companies with 
a financial strength rating of A (or equivalent ratings if such are changed) as rated in the most 
current available “Best’s Insurance Reports” and qualified to do business in the State of Idaho. 

 
11. Indemnification. 

 
To the fullest extent permitted by law, Developer, either through itself or others, shall indemnify 
and hold harmless Agency, City and their respective officers, directors, board members, 
members, consultants, agents and employees (the "Indemnitees") from all claims for bodily 
injury and property damage, other than property insured, including reasonable attorneys' fees, 
costs and expenses, that may arise from the performance of Developer’s obligations under this 
Agreement, but only to the extent caused by the negligent or intentional acts or omissions of 
Developer or anyone employed directly or indirectly by Developer or by anyone for whose acts 
Developer may be liable. Developer shall not be required to indemnify or hold harmless the 
Indemnitees for any negligent acts or omissions of the Indemnitees. 

 
To the fullest extent permitted by law, Agency shall indemnify and hold harmless Developer, its 
officers, directors or members, contractors, subcontractors or anyone employed directly or 
indirectly by any of them, from all claims for bodily injury and property damage, other than 
property insured, including reasonable attorneys' fees, costs and expenses, but only to the extent 
caused by the negligent or intentional acts or omissions of Agency; provided, however, that 
nothing in the foregoing or elsewhere in this Agreement is intended, nor may it be construed 
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to increase the limits of liability of Agency as capped by the Idaho Tort Claims Act (Idaho Code § 
6-901 through § 6-929), or to otherwise lessen the protections afforded Agency under said Act. 
Agency shall be entitled to reimbursement of any defense costs paid above Agency's percentage 
of liability for the underlying claim to the extent provided for by the subsection above. 

 
To the fullest extent permitted by law, City shall indemnify and hold harmless Developer, its 
officers, directors or members, contractors, subcontractors or anyone employed directly or 
indirectly by any of them, from all claims for bodily injury and property damage, other than 
property insured, including reasonable attorneys' fees, costs and expenses, but only to the extent 
caused by the negligent or intentional acts or omissions of City; provided, however, that nothing 
in the foregoing or elsewhere in this Agreement is intended, nor may it be construed to increase 
the limits of liability of City as capped by the Idaho Tort Claims Act (Idaho Code § 6-901 through 
§ 6-929), or to otherwise lessen the protections afforded City under said Act. City shall be entitled 
to reimbursement of any defense costs paid above Agency's percentage of liability for the 
underlying claim to the extent provided for by the subsection above. 

 
12. Construction Staging. The Private Parcel may not be used for construction staging 

for the construction of the Project. 
 

13. Right to Complete Construction. In the event Agency defaults on its obligation to 
construct Project after the Commencement of Construction on Project, Developer may complete 
the construction of Park Improvements at its own cost and expense. In the event Developer elects 
to complete the construction of Westside Park, the Sublease shall automatically terminate and 
Developer shall have no right to seek reimbursement from Agency or City for the costs Developer 
incurred in constructing Park Improvements. 

 
Alternatively, if Agency defaults on its obligation to construct the Project after the 

Commencement of Construction on the Project, Developer may elect to not complete 
construction of Park Improvements and the Parking Lot Improvements. In such case, Agency 
shall, at its cost and expense, return the Public Park Parcel and the Private Parcel to substantially 
the same condition as existed prior to the commencement of any construction, at which time the 
Sublease shall automatically terminate and Developer shall have no right to seek reimbursement 
from Agency or City for any costs or damages arising out of this Agreement, subject to Section 
11. 

 
14. Termination. If the construction of Park Improvements by either Agency or 

Agency’s contractors does not commence by December 31, 2019, this Agreement shall 
automatically terminate and the Sublease shall automatically terminate, and be of no further 
force or effect other than any terms that survive expiration or termination of the Sublease. 

 
15. Effect of Termination. In the event this Agreement is terminated as set forth in 

Section 15, no Party to this Agreement shall have any further obligations to the others arising 
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under the terms of this Agreement other than the indemnification obligations set forth in Section 
11. 

 
16. Forced Delay. Neither Agency nor any successor in interest to Agency shall be 

considered in breach or default of its obligations with respect the Commencement of 
Construction and Completion of Construction of the Project, in the event of forced delay in the 
performance of such obligations due to unforeseeable causes beyond its control and without its 
fault or negligence, including: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; 
fires; casualties; acts of God; acts of the public enemy; epidemics; quarantine restrictions; freight 
embargoes; lack of transportation; lack of materials or labor at commercially reasonable prices 
or in commercially reasonable quantities; adverse economic conditions; governmental 
restrictions or priority; litigation; unusually severe weather; acts of another party; environmental 
analysis, or removal of hazardous or toxic substances; acts or the failure to act of any public or 
governmental agency or entity (except that acts or the failure to act of Agency shall not excuse 
performance by Agency); or any other causes beyond the control or without the fault of Agency. 
The time for the performance of the obligations shall be extended for the period of delay, as 
mutually determined by the Parties, if Agency shall request it in writing of the other Parties within 
thirty (30) days after the beginning of the forced delay. Times of performance under this 
Agreement may also be extended in writing by Agency, City, and Developer. 

 
17. Dispute Resolution. In the event that a dispute arises between the Parties 

regarding application or interpretation of any provision of this Agreement, the aggrieved Party 
shall promptly notify the other Party to this Agreement of the dispute within ten (10) days after 
such dispute arises. If the Parties shall have failed to resolve the dispute within thirty (30) days 
after delivery of such notice, the Parties may first endeavor to settle the dispute in an amicable 
manner by mediation. If the Parties elect to mediate their dispute, the Parties will select a 
mediator by mutual agreement and agree to each pay half of the mediator’s costs and fees. The 
mediation will take place in Boise, Idaho unless otherwise agreed by the Parties in writing. Should 
the Parties be unable to resolve the dispute to their mutual satisfaction within thirty (30) days 
after such completion of mediation, each Party shall have the right to pursue any rights or 
remedies it may have at law or in equity. If the Parties do not mutually agree to mediate the 
dispute, either Party may pursue any rights or remedies it may have at law. 

 
18. Notice. All notices given pursuant to this Agreement shall be in writing and shall 

be given by personal service, by United States mail, or by United States express mail or other 
established express delivery service (such as Federal Express), postage or delivery charge prepaid, 
addressed to the appropriate party at the address set forth below: 

 
Agency: John Brunelle, Executive Director 

Capital City Development Corporation 
121 N. 9th Street, Suite 501 
Boise, Idaho 83701 
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With a copy to: Elam & Burke 
ATTN: Matt Parks 
251 E. Front Street, Suite 300 
P.O. Box 1539 
Boise, Idaho 83701 

 
Developer: Eleven Eleven West Jefferson, LLC 

ATTN: Scott Schoenherr 
702 W. Idaho Street, Suite 825 
Boise, Idaho 83702-8905 

With a copy to: Varin Wardwell LLC 
ATTN: Anne C. Kunkel 
242 North 8th Street, Suite 220 
Boise, Idaho 83702 

 
City: Boise City Parks and Recreation Department 

ATTN: Director 
1104 W. Royal Boulevard 
Boise, Idaho 83706 

With a copy to: Boise City Attorney’s Office 
ATTN: Parks & Recreation Attorney 
150 N. Capitol Boulevard 
P.O. Box 500 
Boise, Idaho 83701-0500 

 
The person and address to which notices are to be given may be changed at any time by any party 
upon written notice to the other party. All notices given pursuant to this Agreement shall be 
deemed given upon receipt. 

 
19. General Provisions. 

 
a. Attorneys’ Fees. In the event either party initiates or defends any legal 

action or proceeding in any way connected with this Agreement, the prevailing party in any such 
action or proceeding (in addition to any other relief which may be granted, whether legal or 
equitable), shall be entitled to recover from the losing party in any such action or proceeding its 
reasonable costs and attorneys’ fees (including, without limitation, its reasonable costs and 
attorneys’ fees on any appeal). All such costs and attorneys’ fees shall be deemed to have accrued 
on commencement of any legal action or proceeding and shall be enforceable whether or not 
such legal action or proceeding is prosecuted to judgment. 

 
b. Applicable Law. The laws of the State of Idaho shall govern the 

interpretation and enforcement of this Agreement. 
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c. Not a Partnership. The provisions of this Agreement are not intended to 
create, nor shall they in any way be interpreted or construed to create, a joint venture, 
partnership, or any other similar relationship between the parties. 

 
d. No Third Party Beneficiary Rights. This Agreement is not intended to 

create, nor shall it in any way be interpreted or construed to create, any third party beneficiary 
rights in any person not a party hereto. 

 
e. Successors and Assigns. The terms, covenants, conditions and agreements 

contained herein shall be binding upon, and inure to the benefit of the heirs, personal 
representatives, successors and assigns of the parties hereto. In no event shall this Agreement 
be assignable by any Party without the other Parties’ consent, which consent shall not be 
unreasonably withheld. 

 
f. Modification. This Agreement shall not be modified without the written 

agreement of all of the parties hereto. 
 

g. Entire Agreement. This Agreement contains the entire agreement 
between the parties hereto and supersedes all prior agreements, oral or written, with respect to 
the subject matter hereof. The provisions of this Agreement shall be construed as a whole and 
not strictly for or against any party. 

 
[end of text] 
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EXECUTED and EFFECTIVE as of the date last set forth below. 
 

The Urban Renewal Agency of Boise City, Idaho, 
also known as Capital City Development Corporation 

 
By:  
Chairperson 
  , 2018 

 
Attest: 

 

Secretary 
 

City of Boise 
 

By:  
Its:    
  , 2018 

 
Attest: 

 

Secretary 
 
 

Eleven Eleven West Jefferson LLC 
 

  . 
By: Scott Schoenherr 
Its Manager 
  , 2018 

 
 
 

SCHEDULE OF EXHIBITS 
 

Exhibit A – Legal Description of the Property 
Exhibit B – Depiction of the Property, including the Park Parcel and Parking Parcel 
Exhibit C – Form of T4 Participation Agreement 
Exhibit D – Form of Sublease 
Exhibit E – Form of Joint Use and Maintenance Agreement 
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Exhibit A – Legal Description of the Property 
 
 

 



 

 

Exhibit B – Depiction of the Property, including the Park Parcel and Parking Parcel 
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Exhibit C – Form of T4 Participation Agreement 
 
 

CAPITAL CITY DEVELOPMENT CORPORATION 

CITY OF BOISE CITY, IDAHO 

TYPE 4 CAPITAL IMPROVEMENT CONTRIBUTION AGREEMENT 

WESTSIDE DISTRICT URBAN PARK 

 

THIS TYPE 4 CAPITAL IMPROVEMENT CONTRIBUTION AGREEMENT (“Agreement”) 
is entered into by and between the Urban Renewal Agency of the City of Boise, also known as 
the Capital City Development Corporation, an independent public body, corporate and politic, 
exercising governmental functions and powers and organized and existing under the Idaho Urban 
Renewal Law of the State of Idaho, title 50, chapter 20, Idaho Code, and the Local Economic 
Development Act, title 50, chapter 29, Idaho Code (“CCDC”), and the City of Boise City, Idaho, 
an Idaho municipal corporation (“City”). CCDC and City may be collectively referred to as the 
“Parties” and individually referred to as a “Party.” 

 
RECITALS 

 

A. In February 2017, the City adopted the “Downtown Parks and Public Spaces 
Master Plan” which recommends a large public space near the intersection of 11th Street and 
Bannock Street to meet the growing need and desire for public amenities in the Westside Urban 
Renewal District (“Westside District”). 

 

B. The City has entered into an agreement with Rafanelli & Nahas, a real estate 
development firm in Boise, to sublease certain real property as an urban park located at 1100 
West Bannock Street, Boise, Idaho (the “Project Site”), depicted on attached Exhibit A. 

 
C. The Project Site is located in the Westside Urban Renewal District ("Westside 

District"), and the construction of an urban park will contribute to enhancing and revitalizing the 
Westside District. 

 
D. CCDC and the City desire to construct a public park, presently referred to as the 

Westside District Urban Park (the “Park”), to be consistent with: the Westside Urban Renewal 
Plan adopted by Boise City Council on December 4, 2001; the “Downtown Parks and Public 
Spaces Master Plan” adopted by the Boise City Council in February 2017; and the “Boise 
Streetscape Standards and Specifications Manual” (“Streetscape Standards”) adopted by the 
Boise City Council on April 19, 2016. 

 
E. Idaho Code § 67-2332 provides that one or more public agencies may contract 

with any one or more other public agencies to perform any governmental service, activity, or 
undertaking which each public agency entering into the contract is authorized by law to perform, 
provided that such contract is authorized by the governing body of each party and that such 
contract shall set forth fully the purposes, powers, rights, objectives, and responsibilities of the 
contracting parties. 
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F. CCDC and the City have determined that it is in the best public interest to enter 
into this Type 4 Capital Improvement Contribution Agreement whereby the Parties agree they will 
collaborate on design, CCDC will provide for certain funding and construction, and the City will 
contribute funding for a portion of the project costs as detailed herein in order to achieve the 
objectives desired by the Parties all in accordance with CCDC’s Participation Program. 

 
 

AGREEMENT 
 

NOW, THEREFORE, in consideration of the above recitals, which are incorporated into 
this Agreement; the mutual covenants contained herein; and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby 
agree as follows: 

 
1. Purpose. The purpose of this Agreement is to memorialize the Parties’ agreement 

concerning the financial contributions for construction of public improvements on the Project Site 
for the Park. 

 

2. Effective Date. The effective date of this Agreement (“Effective Date”) shall be the 
date on which this Agreement was signed by the last of the Parties to execute it. The Parties 
acknowledge that this Agreement may be approved and executed prior to other agreements 
involving the Parties which are necessary for the completion of the Project. Those other 
agreements being: 

 

• Master Development Agreement – between CCDC and City and Eleven 
Eleven West Jefferson LLC 

• Sublease – between City and Eleven Eleven West Jefferson LLC 

• Right of First Refusal – between City and Rudolph Investments, Inc. and 
Eleven Eleven West Jefferson LLC 

• Joint Use and Maintenance Agreement – between City and Eleven Eleven 
West Jefferson LLC 

 
If either Party fails to execute any one of the agreements listed above, that Party’s failure shall 
constitute a default hereunder and in such event this Agreement shall terminate and the duties, 
rights, and obligations of the Parties shall terminate. 

 

3. Term. This Agreement shall be in effect beginning on the Effective Date and 
continuing until either: 1.) the completion of all obligations of each Party; or 2.) twenty-four (24) 
months from the Effective Date, whichever comes first. 

 
4. Extension. Either Party may request one (1) one-year extension of this 

Agreement, which extension request shall be in writing and delivered to the non-requesting Party 
as provided herein. The non-requesting Party shall not unreasonably delay, condition, or deny 
approval of the other Party’s extension request. 

 
5. Park Design. The Parties will collaborate on the design of the Park. Expenses 

involved in creating the Final Concept Design, the technical drawings, and the construction plans 
shall be paid by CCDC and included when calculating the total project cost. CCDC shall own the 
Final Concept Design, the technical drawings, and the construction plans for the Park. 
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6. Construction of the Park. CCDC agrees to construct the Park consistent with the 
following: 

 

a. Construction shall be in accordance with the overall Boise City 
infrastructure plans, policies, and design standards and the applicable 
portions of the Streetscape Standards. CCDC has contracted with Wright 
Brothers, The Building Company LLC as the Construction Manager- 
General Contractor (“CM/GC”) and has contracted with Jensen-Belts 
Associates as the Project Landscape Architect. 

 

b. CCDC and the City shall schedule regular construction meetings, 
inspections, and a final inspection meeting to ensure that the Park is 
constructed pursuant to this Agreement. 

 
7. Payment Obligation. The total amount to be paid by City to CCDC for the public 

improvements constructed under this Agreement (the “Payment Obligation”) shall be a lump sum 
amount of ONE MILLION DOLLARS ($1,000,000.00). 

 

8. Method of Payment. Upon issuance of Boise City Building Permit to CCDC for 
construction of the Park, CCDC shall invoice City for the full amount of the City’s payment 
obligation set forth above. CCDC’s invoice to City for the Project shall be paid within thirty (30) 
days of receipt. In the event construction of the Park is cancelled or abandoned after City has 
paid its Payment Obligation, CCDC will refund the City Payment Obligation within thirty (30) days 
of termination of the construction contract between CCDC and the CM/GC. 

 
9. Review of Construction Plans. Upon City’s request, City shall have the right and 

the opportunity to review CCDC’s construction plans, budgets, and bids for the Park (collectively 
the “Construction Documents”). Through its CM/GC, CCDC will utilize commercially reasonable 
contracting, budgeting, and bidding practices to ensure that the Westside District Urban Park is 
constructed consistent with the Construction Documents and are undertaken in a reasonable 
manner. 

 
10. Notification of Completion; Inspection. Upon substantial completion of 

construction, The Agency shall notify City in writing to request a construction inspection meeting 
with CCDC to determine if the Park meets the requirements of this Agreement. City shall provide 
CCDC with written confirmation that the Park Project has been completed in compliance with this 
Agreement. 

 

11. Subordination of Reimbursement Obligations. Notwithstanding anything to the 
contrary in this Agreement, the obligation of City to make the payments as specified in this 
Agreement shall be subordinate to all City obligations previously entered into which have 
committed available City funds. 

 
12. Default. Neither Party shall be deemed to be in default of this Agreement except 

upon the expiration of forty-five (45) days, or ten (10) days in the event of failure to pay money, 
from receipt of written notice from the other Party specifying the particulars in which such Party 
has failed to perform its obligations under this Agreement. In the event of a default, the non- 
defaulting Party may do the following: 
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a. The non-defaulting Party may terminate this Agreement upon written notice 
to the defaulting Party and recover from the defaulting Party all direct 
damages incurred by the non-defaulting Party. 

 
b. The non-defaulting Party may seek specific performance of those elements 

of this Agreement which can be specifically performed, in addition, recover 
all damages incurred by the non-defaulting Party. The Parties declare it to be 
their intent that elements of this Agreement requiring certain actions be taken 
for which there are not adequate legal remedies may be specifically enforced. 

 

c. The non-defaulting Party may perform or pay any obligation or encumbrance 
necessary to cure the default and offset the cost thereof from monies 
otherwise due the defaulting Party or recover said monies from the defaulting 
Party. 

 
d. The non-defaulting Party may pursue all other remedies available at law, it 

being the intent of the Parties that remedies be cumulative and liberally 
enforced so as to adequately and completely compensate the non-defaulting 
Party. 

 
13. Captions and Headings. The captions and headings in this Agreement are for 

reference only and shall not be deemed to define or limit the scope or intent of any of the terms, 
covenants, conditions, or agreements contained herein. 

 

14. No Joint Venture or Partnership. CCDC and City agree that nothing contained 
in this Agreement or in any document executed in connection with this Agreement shall be 
construed as making CCDC and City a joint venture or partners. 

 
15. Successors and Assignment. This Agreement is not assignable except that City 

may assign City’s rights or obligations under this Agreement to a third party only with the written 
approval of CCDC, which approval may be granted or denied in CCDC’s sole discretion. 

 

16. Applicable Law; Attorney Fees. This Agreement shall be construed and enforced 
in accordance with the laws of the State of Idaho. Should any legal action be brought by either 
Party because of breach of this Agreement or to enforce any provision of this Agreement, the 
prevailing Party shall be entitled to reasonable attorney fees, court costs, and such other costs as 
may be found by the court. 

 
17. Notices and Receipt. All notices given pursuant to this Agreement shall be in 

writing and shall be given by personal service, by United States mail, or by United States express 
mail or other established express delivery service (such as Federal Express), postage or delivery 
charge prepaid, return receipt requested, addressed to the appropriate Party at the address set 
forth below: 

 

If to Boise City: Jennifer Tomlinson, Parks Superintendent 
City of Boise, Parks and Recreation Department 
1104 Royal Boulevard 
Boise, Idaho 83706 
jtomlinson@cityofboise.org 

mailto:jtomlinson@cityofboise.org
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With a copy to: Boise City Attorney’s Office 
Attn: Rob Lockward, Deputy City Attorney 
P.O. Box 500 
Boise, Idaho 83701-0500 
rlockward@cityofboise.org 

 
 

If to CCDC: Doug Woodruff, Project Manager 
121 N. 9th Street, Suite 501 
Boise, Idaho 83702 
dwoodruff@ccdcboise.com 

 

With a copy to: John Brunelle, Executive Director 
Capital City Development Corporation 
121 N. 9th Street, Suite 501 
Boise, Idaho 83702 
jbrunelle@ccdcboise.com 

 

18. Indemnification. The following indemnification provisions shall be deemed as 
separate and independent from this Agreement in the event there is any default, termination, 
cancelation, or expiration of this Agreement and shall expressly shall survive any such default, 
termination, cancelation, or expiration: 

 
a. City shall protect, defend, indemnify, and hold harmless CCDC from and for any and 

all losses, claims, actions, judgments for damages, or injury to persons or property 
and losses and expenses, including attorneys’ fees and defense costs, caused or 
incurred by City, its servants, agents, employees, guests, and business invitees, and 
not  caused  by  or  arising   out   of   the   conduct   of   CCDC   or   its   employees. 
Notwithstanding anything herein to the contrary, nothing in this Agreement shall be 
construed as a waiver of City’s sovereign immunity or any other protection afforded 
to City as an Idaho municipal corporation, including but not limited to the protections 
of the Idaho Tort Claims Act. 

 

b. CCDC shall protect, defend, indemnify, and hold harmless City from and for any and 
all losses, claims, actions, judgments for damages, or injury to persons or property 
and losses and expenses, including attorneys’ fees and defense costs, caused or 
incurred by CCDC, its servants, agents, employees, guests, and business invitees, 
and  not  caused  by  or  arising  out  of  the  conduct   of   City   or   its   employees. 
Notwithstanding anything herein to the contrary, nothing in this Agreement shall be 
construed as a waiver of CCDC’s sovereign immunity or any other protection 
afforded to CCDC as an independent public body corporate and politic, including but 
not limited to the protections of the Idaho Tort Claims Act. 

 
19. Insurance Requirements. Each Party shall maintain, and specifically agrees that 

it will maintain throughout the term of this Agreement, liability coverage in the minimum amount 
as specified in the Idaho Tort Claims Act set forth in Title 6, Chapter 9 of the Idaho State Code 
(currently, a minimum of $500,000.00). Upon request, each Party shall provide the requesting 
Party with a Certificate of Insurance, or other proof of coverage evidencing compliance with the 
requirements of this paragraph. CCDC agrees that it will require its contractors and any tier 

mailto:rlockward@cityofboise.org
mailto:dwoodruff@ccdcboise.com
mailto:jbrunelle@ccdcboise.com
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subcontractors to designate City and CCDC as additional named insureds for the insurance 
coverages on the Project. 

 

20. Antidiscrimination during Construction. CCDC, for itself and its successors and 
assigns, agrees that in the construction of the improvements on the Project Site provided for in 
this Agreement, CCDC will not discriminate against any person on the basis of age, race or 
ancestry, color, national origin, disability or handicap, creed or religion, sex, sexual orientation, 
gender identity, gender expression, or marital status. 

 
21. Maintenance After Construction. City shall maintain or arrange for the 

maintenance of the Park as may be required by the Boise City Code or the Ada County Highway 
District. City’s obligations, as set forth in this Section shall survive the termination of this 
Agreement. City acknowledges and agrees CCDC has no obligations to maintain the 
improvements constructed as part of the Westside District Urban Park or any other maintenance 
obligations under this Agreement. 

 
22. Promotion of Project. Either Party may promote the Park Project and its 

involvement, including the placement of reasonable signage at or near the Project Site and 
inclusion of information on websites and social media. 

 

23. Warranty. CCDC warrants that the materials and workmanship employed in the 
construction of the Park are of good quality and conform to generally accepted standards within 
the construction industry. Such warranty shall extend for a period of at least one (1) year after 
substantial completion. Provided, nothing herein shall limit the time within which City may bring 
an action against CCDC on account of CCDC’s failure to otherwise construct such improvements 
in accordance with this Agreement. 

 
24. Forced Delay. Neither CCDC nor City, nor any successor in interest to either 

Party, shall be considered in breach or default of is obligations with respect to the preparation of 
the Property for redevelopment or the commencement and completion of construction of the 
improvements, in the event of forced delay in the performance of such obligations due to 
unforeseeable causes beyond its control and without its fault or negligence, including war; 
insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts of 
the public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 
lack of materials or labor at commercially reasonable prices or in commercially reasonable 
quantities; adverse economic conditions; governmental restrictions or priority; litigation; unusually 
severe weather; acts of another party; environmental analysis, or removal of hazardous or toxic 
substances; acts or the failure to act of any public or governmental agency or entity (except that 
acts or the failure to act of CCDC shall not excuse performance by CCDC); or any other causes 
beyond the control or without the fault of the Party claiming an extension of time to perform. The 
time for the performance of the obligations shall be extended for the period of delay, as mutually 
determined by CCDC and City, if the party seeking the extension shall request it in writing of the 
other party within thirty (30) days after the beginning of the forced delay. Times of performance 
under this Agreement may also be extended in writing by CCDC and City. 

 

25. Dispute Resolution. In the event that a dispute arises between CCDC and City 
regarding the application or interpretation of any provision of this Agreement, the aggrieved party 
shall promptly notify the other party to this Agreement of the dispute within ten (10) days after 
such dispute arises. If the Parties shall have failed to resolve the dispute within thirty (30) days 
after delivery of such notice, the Parties agree to first endeavor to settle the dispute in an amicable 
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manner by mediation or other process of structured negotiation under the auspices of a nationally 
or regionally recognized organization providing such services in the Northwestern States or 
otherwise, as the Parties may mutually agree before resorting to litigation. Should the Parties be 
unable to resolve the dispute to their mutual satisfaction within thirty (30) days after such 
completion of mediation or other process of structured negotiation, each Party shall have the right 
to pursue any rights or remedies it may have at law or in equity. 

 
26. Entire Agreement; Waivers. This Agreement, including its exhibits, incorporated 

herein by reference, constitutes the entire understanding and agreement of the Parties for the 
subject matter herein. This Agreement integrates all of the terms and conditions mentioned herein 
or incidental hereto and supersedes all negotiations or previous agreements between the Parties 
with respect to all or any part of the subject matter thereof. All waivers of the provisions of this 
Agreement must be in writing and signed by the appropriate authorities of CCDC and City. 

 
27. Amendments to this Agreement. CCDC and City agree to mutually consider 

reasonable requests for amendments to this Agreement and any exhibits hereto which may be 
made by any of the Parties hereto, lending institutions, bond counsel, financial consultants, or 
underwriters, provided said requests are consistent with this Agreement and would not alter the 
basic business purposes included herein or therein. Any such amendments shall be in writing and 
agreed to by the Parties. 

 
 

End of Agreement | Signatures appear on the following page. 
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IN WITNESS WHEREOF, an authorized representative of each Party, intending to be 
bound by this Agreement, executed this Agreement on the date last written below. 

 
 

FOR CCDC: 

 
 

By:  John Brunelle, Executive Director 
 

Date:  

Approved as to form: 

 

Mary Watson, General Counsel | Contracts Manager 

Date:    

 
 
 
 

FOR BOISE CITY: ATTEST: 

 
 

By:    David H. Bieter, Mayor 
 Lynda Lowry, Ex-Officio City Clerk 

 
Date:   Date:    

 
 

Approved as to form: 
 
 

 

Rob Lockward, Deputy City Attorney 
 
Date:    

 
 

Exhibits: 
A: Project Site Map 

CCDC Budget Info / For Office Use 

Account 303-3310 
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Exhibit A 
 

Project Site Map 
 

 



 

Exhibit D – Form of Sublease 
 

SUBLEASE AGREEMENT 
 

THIS SUBLEASE AGREEMENT (this “Sublease”) is entered into this day of 
  , 2018, by and between Eleven Eleven West Jefferson, LLC, an Idaho 
limited liability company (“Sublessor”), having an address of 702 W. Idaho Street, Suite 825, 
Boise, Idaho 83702, and Boise City, an Idaho municipal corporation (the “City,” or “Sublessee”), 
having an address of 150 N. Capitol Boulevard, P.O. Box 500, Boise, Idaho 83701-0500, and The 
Urban Renewal Agency of Boise City, Idaho, also known as Capital City Development 
Corporation, an independent public body corporate and politic, organized under the laws of the 
state of Idaho (“CCDC”), having an address of 121 N. 9th Street, Suite 501, Boise, Idaho 83701. 
Separately, Sublessor, Sublessee, and CCDC each may be referred to as a “Party,” or together as 
the “Parties”. 

 
RECITALS 

A. On December 4, 2001, the Sublessee adopted ordinance no. 6108, which approved 
the Westside Downtown Urban Renewal Plan. 

 
B. Rudolph Investments, Inc., an Idaho corporation (“Landlord”) owns fee title to 

that certain parcel of real property (the “Property”) designated by the Ada County Assessor as 
parcel number R1013003153, addressed as 1100 W. Bannock Street, in Boise City, Ada County, 
Idaho, as more particularly described in Exhibit A and generally depicted on Exhibit B, both of 
which are attached hereto and incorporated herein by this reference. 

 
C. On or about June 3, 1968, the Property was leased to Boise Cascade Corporation 

for a term of ninety (90) years (the “Lease Term”), which was memorialized as recorded in the 
official records of Ada County, Idaho, as instrument number 791038, on or about December 14, 
1971 (the “Lease”), a copy of which and all amendments thereto is attached hereto as Exhibit C 
and is incorporated herein by this reference. Through a series of assignments, Sublessor is the 
successor in interest to the leasehold interest and is the current Sublessee under the Lease. 

 
D. Pursuant to the Lease, Sublessor is required to pay the rental amount of Thirty 

Thousand Dollars per year (the “Lease Payment”) for the remainder of the Lease Term. 
 

E. Sublessor desires to subleases a portion of the Property to Sublessee. 
 

F. The Parties intend for Sublessee to have all rights and obligations contained in the 
Lease regarding, and primary dominion and control over, the Public Park Parcel, and for Sublessor 
to retain all rights and obligations contained in the Lease regarding, and primary dominion and 
control over, the Private Parcel. 

 
G. The Parties desire to enter into this Sublease and intended, among other purposes, to 

document the respective rights and obligations of each of the Parties with respect to the Property 
on the terms and conditions contained herein. 



 

AGREEMENT 
In consideration of the above recitals, the agreements and covenants set forth herein, and 

for other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 

 
1. Recitals Incorporated. The above recitals are not mere recitals, and are expressly 

incorporated herein as material terms of this Sublease by this reference. 
 

2. One-time Lot Split. 
 

a. As set forth in the Master Development Agreement between the Parties and 
CCDC, dated even date herewith (the “MDA”), the Property will be subdivided into two separate 
tax parcels: 

 
i. The “Public Park Parcel”, which shall consist of those areas of 

the Property more particularly described on the attached Exhibit D, which is incorporated 
herein by this reference; and 

 
ii. The “Private Parcel”, which shall consist of that portion of the 

Property not included within the Public Park Parcel. 
 

The Parties agree to amend this Sublease by attaching the legal description of the Public 
Park Parcel to Exhibit D if not available as of the Effective Date. 

 
3. Sublease. Subject to the terms and conditions contained in this Sublease, Sublessor 

hereby subleases, demises, and lets unto Sublessee the Public Park Parcel for the uses described 
below, subject to the terms and conditions contained in the Lease, as amended, and subject to the 
terms and conditions contained herein. 

 
4. Commencement Date, Sublease Term; Termination of the Lease; Expiration. 

 

a. The term of this Sublease shall commence on that date which is 70 days 
after Sublessee provides written notice to Sublessor that CCDC has applied for the initial building 
permit to commence construction pursuant to MDA (the “Commencement Date”) and be for the 
remainder of the Lease Term, which ends on the 30th day of September, 2058, unless sooner 
terminated as provided in the Lease and this Sublease (the “Term”). 

 
b. Upon termination of the Lease for any reason, this Sublease shall terminate 

immediately, without any further action of the Parties. Provided, Sublessor shall not terminate the 
Lease without Sublessee’s express written authorization; Sublessor shall take all reasonable 
actions to insure the Lease is not terminated; and Sublessor shall immediately deliver, upon receipt, 
to Sublessee any notices or communications from Landlord concerning any alleged default of the 
Lease by Sublessor. Sublessee may take any action necessary to insure the Lease is not terminated 
for a Sublessor default of the Lease. In the event Sublessee incurs any cost or expense in remedying 
any Sublessor default of the Lease, Sublessor shall reimburse Sublessee for any such costs and 
expense. 



 

c. Prior to expiration of the Lease, the Party then in possession of the Public 
Park Parcel may, but shall not be required to, remove the improvements made on and to the Public 
Park Parcel, thereby returning the Public Park Parcel to a “bare ground” condition. 
Notwithstanding the previous sentence, the Public Park Parcel shall be returned to Sublessor in the 
conditioned required by Section XIX of the Lease. Notwithstanding the foregoing, in the event this 
Sublease is terminated as provided herein resulting from and Event of Non-appropriation, the 
Public Park Parcel Improvements shall become the property of Sublessor without payment and as 
provided therein. For the purposes of this section “bare ground” condition means removal of all 
Public Park Improvements and returning the Public Park Parcel to rough grade condition. 

 
5. Sublease Rental Payment. As consideration for the Sublease granted to it herein 

by Sublessor, subject to the annual appropriation set forth in Section 13, Sublessee shall pay to 
Sublessor the annual amount of Fifteen Thousand Dollars (the “Sublease Rental Payment”), 
which shall be paid in advance, and will be paid in a single annual payment of the full amount, the 
first of such installments due within 30 days of the Commencement Date, and each following 
installment due on the yearly anniversary of the Commencement Date for the remainder of the 
Term. 

 
6. Sublessor Acknowledgment. Sublessor acknowledges that Sublessor shall remain 

primarily liable for, and will not be released from, the full and faithful performance of all terms 
and conditions of the Lease, notwithstanding the existence of the sublease contained in this 
Sublease, or any breach committed by Sublessee under the Sublease, subject to Sublessor's rights 
and remedies against Sublessee as provided herein. 

 
7. Authorized Use of the Public Park Parcel. 

 

a. Sublessee covenants and agrees that the Public Park Parcel will be used: 
 

i. only in those ways permitted by the Lease, and in compliance with 
any and all restrictions contained in the Lease, such that Sublessee’s use of the Public Park Parcel 
will not cause or result in Sublessor’s breach of the Lease; 

 
i. in compliance with the terms and conditions contained in this 

Sublease and all applicable law; 
 

ii. for the development of a first-class public municipal park (the 
“Park”), as depicted in the Final Concept Design (as that term is defined in the MDA), which shall 
be attached hereto as Exhibit E upon approval by the Parties pursuant to the MDA, together with 
all uses customarily attendant and ancillary to such public park uses and purposes; 

 
iii. for the operation and maintenance of the Park by the Boise City 

Parks and Recreation Department and its employees, volunteers, agents, and contractors; and 
 

iv. by members of the public for Park purposes. 



 

b. Sublessee covenants and agrees that the Public Park Parcel will not be used 
for buildings; provided, however, that buildings that are clearly accessory and reasonably 
necessary to the use and maintenance of the Public Park Parcel for its intended purpose, including 
(but not limited to) a rest room and a small structure to store maintenance equipment, irrigation 
equipment, snow removal equipment, and other systems and equipment used to operate, maintain, 
and repair the Public Park Parcel, shall be allowed on the Public Park Parcel; provided, however, 
such buildings do not interfere with Sublessor’s use of the Private Parcel. 

 
c. Sublessee, both itself and through the Boise City Parks and Recreation 

Department, shall have authority to establish rules and regulations for use of the Park, including 
(but not limited to) hours of operation for the Park, and shall have authority to enforce such rules 
and regulations by ordinance, ejectment, infraction and misdemeanor citation, and other lawful 
means all in compliance with the terms of the Joint Use and Maintenance Agreement, dated even 
date herewith, by and between the Parties, setting for the use and maintenance obligations of the 
Parties with respect to the Public Park Parcel and Private Parcel (the “Use and Maintenance 
Agreement”). 

 
8. No Restrictive Covenants. Sublessee shall not enter into or record any covenant 

or restriction against or affecting the Property without the prior written approval of both Sublessor 
and Landlord. 

 
9. Defaults. 

 

a. Default by Master Landlord. Notwithstanding anything herein contained, 
the only services or rights to which Sublessee is entitled are those to which Sublessor is entitled to 
under the Lease, and for all such services and rights, Sublessee shall look to Landlord. Sublessor 
assumes no liability for any default of performance by Landlord. In the event of any default of 
performance by Landlord, Sublessor agrees that it will, upon written request from Sublessee, make 
demand on Landlord to perform its obligations under the Lease and to enforce all rights of 
Sublessor under the Lease. 

 
b. Default by Sublessee. Any of the following events shall constitute a default 

of this lease by Sublessee (a “Sublessee Default”): 
 

i) Failure of Sublessee to pay any amounts due hereunder within five 
(5) days when due, provide however, in the event Sublessee is in default of this section more 
than 3 times during the Term, all payments shall be paid when due without any cure periods; 

ii) Vacating or abandonment of all or a substantial part of the Public 
Park Parcel; 

iii) An event of default beyond any cure period under the Use and 
Maintenance Agreement, MDA or any other agreement between the Parties regarding the Public 
Park Parcel or Private Parcel; 

iv) Sublessee’s failure to comply with any provision of this Sublease 
other than payment of money, with such failure continuing for thirty (30) days after delivery of a 



 

written notice by Sublessor to Sublessee specifying the nature of non-compliance by Sublessee. 
However, if the nature of Sublessee’s default is such that it cannot be reasonably cured within 
the time provided, Sublessee shall not be in default if Sublessee (or CCDC on behalf of 
Sublessee) commences to cure the default within the time provided and thereafter diligently 
proceeds to cure such default within thirty (30) days (subject to the cure rights set forth in 
Section 11 below). 

v) The filing of a petition under the Federal Bankruptcy Act or any 
similar law or statute of the United States or any state thereof by Sublessee, or, the failure of the 
dismissal, within thirty (30) days after the filing of any involuntary petition of bankruptcy or 
insolvency against Sublessee. 

c. Sublessor’s Remedies. In the event of a Sublessee Default, Sublessor 
shall have the right to suspend this Sublease indefinitely until the Sublessee Default is cured. 
During such suspension, Sublessor may prohibit public access to the Park Parcel and all terms, 
conditions, covenants and obligations of this Sublease on the part of Sublessor to be performed 
shall be suspended until the Sublessee Default is cured. Notwithstanding the foregoing, in the 
event a Subleesee Default continues for a period of 180 days without cure, Sublessor shall have 
the right to terminate this Sublease and the Public Park Parcel shall be returned to Sublessor as 
provide herein. Upon the termination of this Sublease, the Use and Maintenance Agreement 
shall automatically terminate and be of no further force or effect. 

d. Sublessee’s Remedies. In the event of any failure to perform any term, 
condition, covenant or obligation of this Sublease on the part of Sublessor to be performed 
within thirty (30) days after the date on which Sublessor receives from Sublessee notice (the 
“Notice of Sublessor’s Default”) specifically describing such failure (the “Sublessor Default”), 
Sublessee may suspend all Sublease Rental Payments until the failure to perform is remedied and 
further may cure such default by Sublessor on behalf of, and at the sole cost and expense of, 
Sublessor. Sublessor shall reimburse Sublessee for its costs and expenses in connection 
therewith within thirty (30) days after Sublessee’s delivery to Sublessor of an invoice therefor. 
Sublease Rental Payments that were not made by Sublessee after the Notice of Sublessor Default 
and before the default specified in the Notice of Sublessor Default shall not be due after the 
default is cured. The foregoing notwithstanding, if Sublessor shall exercise in good faith diligent 
efforts within such thirty (30) day period to cure the failure specified in the notice but shall not 
be able to do so because of acts of God, riots, or labor strikes or other circumstances beyond 
reasonable control of Sublessor, then any such failure shall not be considered a default of this 
Sublease by Sublessor so long as Sublessor shall continue to exercise in good faith such diligent 
efforts to cure such failure and shall do so within a reasonable period of time and Sublessee’s 
obligation to make the Sublease Rental Payments shall not be suspended or waived during this 
time frame. 

10. Payment of Sublease Rental Payments and Taxes. 
 

a. Sublessee shall pay when due: 



 

i. the Sublease Rental Payment to Sublessor; 
 

ii. all property and other taxes due with respect to the Public Park 
Parcel and provide copies of all paid tax assessments or evidence of any tax payment 
exemptions within 15 days of when such taxes are due; and 

 
iii. all costs, fees, and assessments charged against the Public Park 

Parcel by any board, commission, district, and other entities having the right to assess such 
costs, fees, and assessments. 

 
b. Sublessor shall timely pay: 

 
i. to Landlord, the Lease Payment, which expressly shall include the 

amount of the Sublease Rental Payment paid by Sublessee to Sublessor hereunder; 
 

ii. all property and other taxes due with respect to the Private Parcel, 
and 

 

iii. all costs, fees, and assessments charged against the Private Parcel by 
any board, commission, district, and other entities having the right to assess such costs, 
fees, and assessments. 

 
11. Covenant of Compliance with Lease. 

 

a. Each of Sublessor and Sublessee, for itself, covenants and agrees in favor 
of the other Party that it will comply in all material respects with the terms and conditions of the 
Lease, which is again incorporated herein by this reference. 

 
b. No Party shall take any action, fail to take any action, cause any action to 

be taken, or cause a failure to take any action that would constitute a default under the Lease. 
 

12. CCDC’s Right to Cure Defaults. 
 

a. Sublessor or Sublessee shall provide CCDC with notice of any Sublessee 
Default or Sublessor Default, as applicable, concurrently with notice of such default to the 
defaulting Party (a “Party Default”). 

 
b. CCDC shall have the right, but not the obligation, to cure any Party Default 

during the period allowed the defaulting Party to effect such cure plus an additional thirty (30) day 
period to effect such cure after the defaulting Party’s right to undertake such cure has expired, if 
CCDC has provided notice to non-defaulting Party during the period afforded the defaulting 
Party’s right to cure that CCDC will in fact cure any such defect in the event that the non-defaulting 
party fails to do so. Notwithstanding the foregoing, no cure period shall extend beyond the cure 
period under the Lease if the Party Default is a Lease default. The defaulting Party shall, at CCDC’s 
request, reimburse CCDC for any costs or expenses incurred in curing any such default. 



 

13. Subject to Discretionary Annual Appropriation by the Sublessee. 
 

a. This Sublease expressly is subject to the discretionary authority of 
Sublessee’s City Council to choose to appropriate, or not to appropriate, on an annual basis, 
sufficient funds to pay the amount of the Sublease Rental Payment and all other financial 
obligations under this Sublease. 

 
b. In the event Sublessee’s City Council, in any year, chooses not to 

appropriate funds sufficient to satisfy all of Sublessee’s financial obligations that may be due 
pursuant to this Sublease in a given year (an “Event of Non-appropriation”), Sublessee, within 
twenty (20) business days after such Event of Non-appropriation, shall notify Sublessor and CCDC 
in writing of such Event of Non-appropriation. 

 
c. CCDC may, by notifying all other Parties in writing within thirty (30) days 

of CCDC’s receipt of the Sublessee’s notice of an Event of Non-appropriation, assume the 
Sublessee’s role as sublessee under the Lease and this Sublease. 

 
d. After written notification from CCDC, no further action by any Party shall 

be required for CCDC to assume the Sublessee’s role as sublessee under the Lease and this 
Sublease. 

 
e. CCDC’s assumption of the Sublessee’s role as sublessee under the Lease 

and this Sublease shall be effective immediately upon Sublessor’s receipt of notice from CCDC 
along with the then due Sublease Rental Payment, if any. 

 
f. Upon its assumption of the role of sublessee, CCDC shall be bound by all 

terms and conditions and requirements of this Sublessee and the Lease. 
 

g. If CCDC does not timely assume the role of sublessee, Sublessee shall 
surrender possession of the Public Park Parcel to Sublessor no later than thirty (30) days after the 
date of Sublessee’s notice of an Event of Non-appropriation. Upon the Sublessee’s surrender of 
possession of the Public Park Parcel to Sublessor pursuant to this Subsection, the Term shall expire 
immediately and, except as otherwise expressly stated herein, this Sublease shall terminate except 
for any provisions that expressly survive the termination or expiration of this Sublease. 

 
h. Following an Event of Non-appropriation, Sublessor’s sole remedy against 

Sublessee shall be possession of the Public Park Parcel at its surrender by Sublessee, as stated in 
Subsection., above, if CCDC elects not to assume the role of sublessee. 

 
14. Binding on Successors and Assigns. This Sublease shall inure to the benefit of 

and be binding on the Parties, and their respective successors and assigns. 
 

15. Insurance. 
 

a. Sublessee Insurance. Sublessee shall maintain public liability insurance 
with limits of no less than $2,000,000 per occurrence covering injury or death to any person or 



 

damage to any property caused by or resulting from any act, omission, or failure to act of 
Sublessee or its officers, employees, contractors, agents, successors, or assigns, or resulting for 
any indemnity obligation of Sublessee Indemnified Parties. Such policy shall name the 
Developer Indemnified Parties as an additional insured by endorsement and such policy shall not 
be terminable without thirty (30) days’ notice to Developer. 

 
Sublessee shall maintain “all-risk” (“special perils”) property insurance covering the 

Park Improvements against loss or damage resulting from fire and other insurable loss on a one 
hundred percent (100%) replacement cost basis. 

 
Sublessee shall have the right, at Sublessee’s discretion, to accomplish the coverages 

required herein using, in full or in part, a program of self-insurance. 
 

b. Sublessor’s Insurance. Sublessor shall maintain public liability 
insurance with limits of no less than $2,000,000 per occurrence covering injury or death to any 
person or damage to any property caused by or resulting from any act, omission, or failure to act 
of Sublessor or its officers, employees, contractors, agents, successors, or assigns, caused by or 
resulting from any act, omission, or failure to act of by Sublessor, any of the Sublessor’s 
contractors, agents, guests, or invitees, or resulting from any indemnity obligation of the 
Sublessor Indemnified Parties. Such policy shall name Sublessee Indemnified Parties as an 
additional insured by endorsement and such policy shall not be terminable without thirty (30) 
days’ notice to Sublessee. 

 
16. Reciprocal Indemnification. 

 

a. Sublessee covenants and agrees to defend, indemnify, and hold Sublessor 
and its predecessors, successors, parents, subsidiaries, affiliates, assigns, managers, members, 
officers, and agents, in any capacity (collectively, the “Sublessor Indemnified Parties”) 
harmless, from any and all claims, demands, liabilities, causes of action, costs, or expenses 
(including reasonable attorney’s fees, which shall be paid as incurred) of whatever nature lodged 
or prosecuted against the Sublessor Indemnified Parties with respect to any injuries, damages, 
losses, or expenses to the extent caused by or resulting from any tortious act, tortious omission, 
or tortious failure to act by Sublessee or Sublessee’s officers, employees, contractors, agents, 
successors, or assigns in performing its obligations hereunder or the use by the public of the 
Private Parcel or the Public Park Parcel,, and not caused by or resulting from any tortious act, 
tortious omission, or tortious failure to act by Sublessor or Sublessor’ officers, employees, 
contractors, agents, successors, or assigns, provided, however, that nothing in the foregoing or 
elsewhere in this Sublease is intended, nor may it be construed to increase the limits of liability 
of Sublessee as capped by the Idaho Tort Claims Act (Idaho Code § 6-901 through § 6-929), or 
to otherwise lessen the protections afforded Sublessee under said Act. 

 
b. Sublessor covenants and agrees to defend, indemnify, and hold Sublessee 

and its officers, employees, agents, successors, and assigns (the “Sublessee Indemnified 
Parties”) harmless, from any and all claims, demands, liabilities, causes of action, costs, or 



 

expenses (including reasonable attorney’s fees, which shall be paid as incurred) of whatever 
nature lodged or prosecuted against the Sublessee Indemnified Parties with respect to any 
injuries, damages, losses, or expenses to the extent caused by or resulting from any tortious act, 
tortious omission, or tortious failure to act by Sublessor or Sublessor’ officers, employees, 
contractors, agents, successors, or assigns in performing its obligations hereunder, and not 
caused by or resulting from any tortious act, tortious omission, or tortious failure to act by 
Sublessee or by Sublessee’s officers, employees, contractors, agents, successors, or assigns, or of 
a member of the general public. 

 
17. Notices. 

 

a. All notices, requests, demands, letters, waivers, and other communications 
required or permitted to be given under this Sublease shall be deemed to have been duly given if: 

 
i. delivered personally; 

 
ii. mailed via the United States Postal Service, by Certified Mail or 

Registered Mail, return receipt requested, with postage prepaid, to a Party at its address set 
forth below, or to such other address as the Party may indicate by written notice given as 
provided herein; or 

 
iii. sent by next-day or overnight mail or delivery to a Party at its 

address set forth below, or to such other address as the Party may indicate by written notice 
given as provided herein. 

 
b. All notices, requests, demands, letters, waivers, and other communications 

shall be deemed to have been received: 
 

i. if by personal delivery, on the day on which such personal delivery 
occurs; 

 
ii. if by Certified Mail or Registered Mail, on the fifth (5th) business 

day after the mailing thereof; 
 

iii. if by next-day or overnight mail or delivery, on the day of such 
delivery. 

 
c. The respective Parties’ addresses for all notices, requests, demands, letters, 

waivers, and other communications with respect to this Sublease are: 
 

If to Sublessor: Eleven Eleven West Jefferson, LLC 
ATTN: Scott Schoenherr 
702 W. Idaho Street, Suite 825 
Boise, Idaho 83702-8905 

With a copy to: Varin Wardwell LLC 
ATTN: Anne C. Kunkel 



 

242 North 8th Street, Suite 220 
Boise, Idaho 83702 

 
If to Sublessee: Boise City Parks and Recreation Department 

ATTN: Director 
1104 W. Royal Boulevard 
Boise, Idaho 83706 

With a copy to: Boise City Attorney’s Office 
ATTN: Parks & Recreation Attorney 
150 N. Capitol Boulevard 
P.O. Box 500 
Boise, Idaho 83701-0500 

 
If to CCDC: Capital City Development Corporation 

ATTN: John Brunelle, Executive Director 
121 N. 9th Street, Suite 501 
Boise, Idaho 83701 

With a copy to: Elam & Burke 
ATTN: Matt Parks 
251 E. Front Street, Suite 300 
P.O. Box 1539 
Boise, Idaho 83701 

 
d. Any Party may, by notice in writing, direct that future notices, requests, demands, 

letters, waivers, and other communications with respect to this Sublease be sent to a different 
address. 

 
18. Recordation. 

 

a. A memorandum of this Sublease (the “Memorandum of Sublease”), in generally 
the same form as the draft contained in Exhibit F, which is attached hereto and incorporated herein 
by this reference, shall be recorded in the real property records in and for Ada County, Idaho. 

 
b. The Memorandum of Sublease shall include the material terms and conditions 

contained in this Sublease. 
 

c. Upon approval of the content of the Memorandum of Sublease by each of the 
Parties, each of the Parties covenants and agrees to timely execute and acknowledge such 
Memorandum of Sublease recordation purposes. 

 
d. The Parties agree and acknowledge to execute and record a Termination of 

Memorandum of Sublease within ten (10) days of the expiration or earlier termination of this 
Sublease. 

 
19. Further Assurances and Actions. All Parties, each for itself, agree to execute such 

documents and to take such action as shall be reasonably requested by the other Party to 



 

confirm or clarify the intent of the provisions of this Sublease and to effectuate the agreements 
contained in this Sublease 

 
20. Governing Law; Venue. This Sublease shall be construed and enforced in 

accordance with, and governed by, the laws of the state of Idaho, without regard to the choice of 
law provisions thereof. Venue shall be proper in the Fourth District Court of the state of Idaho, in 
and for Ada County. 

 
21. Entire Agreement. This Sublease embodies the entire agreement between each of 

the respective Parties with respect to its subject matter. Except as expressly provided otherwise 
herein, upon approval and execution of this Sublease by all Parties, any and all prior agreements 
related to the sublease of any part of the Property, both written and oral, shall be null and void, 
superseded by this Sublease, and of no further force or effect. This section is neither intended, nor 
shall it be interpreted, to nullify or void the Lease, which shall remain in full force and effect. 

 
22. Legally Binding; Construction and Interpretation. This Sublease is legally 

binding. Each Party, by the signature of its authorized agent or representative, affirms that it was 
been represented by legal counsel in the negotiation and drafting of this Sublease, or that it had the 
opportunity to consult legal counsel and chose not to do so. Accordingly, in all cases, the language 
of this Sublease shall be construed simply, according to its fair meaning, and not strictly for or 
against any Party, regardless of which Party caused its preparation. 

 
23. Modification. This Sublease may be revised and modified as may be necessary, 

with the consent of all Parties, by written amendment, signed and dated by an authorized agent or 
representative of each of the respective Parties. 

 
24. Severability. If any provision of this Sublease is determined by a court of 

competent jurisdiction to be invalid, illegal, or unenforceable, such provision shall be excised or 
stricken, and all remaining provisions of this Sublease shall remain intact, and shall continue to be 
valid, binding, and enforceable. 

 
25. Waiver. The failure of any Party to enforce, or choice of any Party not to enforce, 

at any time or for any period of time, any term, condition, or provision of this Sublease shall not 
be construed as a waiver of such term, condition, or provision of this Sublease, or as a waiver of 
such Party’s right to enforce it. Waiver of performance of any term, condition, or provision of this 
Sublease shall be in writing, executed by the authorized representative of the Party granting or 
approving such waiver. No such waiver shall prejudice either Party’s right to require performance 
of the same term, condition, or provision in the future, or to require performance of any other term, 
condition, or provision. 

 
26. Captions. The captions of each of the several sections of this Sublease are only for 

the reference and convenience of the reader, and are not to be construed or considered in any way 
as part of this Sublease. 

 
27. No Third-party Beneficiaries. Except as otherwise expressly stated herein, no 

third-party beneficiaries are intended, and none shall be inferred. 



 

28. Approvals Required. This Sublease is not effective, and no subsequent revision, 
amendment, or modification is effective, unless and until: 

 
a. Approved and authorized by the Boise City Council and executed by the 

Boise City Mayor; and 
 

b. Approved and executed by an authorized representative of Sublessor; and 
 

c. Approved and authorized by CCDC’s board and executed by an authorized 
board member and by the CCDC Executive Director. 

 
29. Counterparts. This Sublease may be executed in counterparts, each of which shall 

be an original, and all of which together shall constitute but one and the same instrument. An 
electronic version of an executed counterpart sent via facsimile or via electronic mail shall be as 
effective as a hard copy of the counterpart bearing an original signature. 

 
30. Authority. By his or her signature, each person signing this Sublease for a Party 

hereby represents and covenants that he or she has authority to enter into this Sublease and bind 
the Party for which he or she signs. 

 
31. Immunities Preserved. Nothing in this Sublease is intended, nor shall it be 

interpreted, to restrict Sublessor or Sublessee from availing themselves of the protections offered 
by applicable laws affording any immunity or defense, including (but not limited to) the limitation 
of landowner liability afforded by so-called Recreational Immunity statutes or by the limitations 
contained in the Idaho Tort Claims Act. 

 
31. Force Majeure. 

 

a. For purposes of this Sublease, an “Event of Force Majeure” is any one 
(1) or more of the following events or circumstances that are beyond the control of, and without 
the fault or negligence of, the affected Party, and which, by the exercise of reasonable diligence, 
the affected Party was unable to prevent: 

 
i. Earthquake, flood, fire, hurricane, tornado, or other physical natural 

disaster (excluding any weather condition not specified herein); or 
 

ii. Act of riot, war (declared or undeclared), invasion, insurrection, or 
terrorism; 

 
iii. Labor dispute, strike, or lockout. 

b. Except as otherwise provided herein, a Party shall not be responsible for any 
failure to timely perform its obligations under this Sublease, if such Party is prevented or delayed 
in performing any obligation by an Event of Force Majeure. If a Party asserts an Event of Force 
Majeure as a reason for any performance failure or delay, that Party shall: 



 

 

i. Notify the other Party, in writing, of the delay or non-performance; 
 

ii. Use reasonable efforts to mitigate the effect the Event of Force 
Majeure has on the Party’s ability to fulfill its obligations hereunder; 
and 

 
iii. As soon as reasonably practicable following the Event of Force 

Majeure, re-commence the full and timely performance of its 
obligations under this Sublease. 

 
32. Attorneys Fees. If either Party seeks to enforce any of the provisions of this 

Sublease, then the prevailing Party shall be entitled to recover the prevailing Party’s costs incurred 
thereon, including reasonable attorneys’ fees and costs, both as to trial and on appeal, and 
regardless of whether such enforcement proceeds to trial. This section shall survive and remain 
enforceable notwithstanding a determination by a court of competent jurisdiction that all or any 
portion of this Sublease is void, illegal or against public policy. 

 
[end of text] 



 

IN WITNESS WHEREOF, the authorized representative(s) of the respective Parties 
executed this Sublease, as of the date first written. 

 
 

COUNTERPART A – Eleven Eleven West Jefferson LLC 

 
FOR SUBLESSOR: ELEVEN ELEVEN WEST JEFFERSON LLC, 

an Idaho limited liability corporation 
 
 
 
By:   B Scott 

Schoenherr, Manager 

Dated:    
 
 

STATE OF ) 
) ss. 

COUNTY OF ) 
 

ON  THIS,  the  _  day  of  ,  20  , before me, 
  , a Notary Public in and for the  state of  , 
personally appeared SCOTT SCHOENHERR, known or identified to me to be a MANAGER 
of ELEVEN ELEVEN WEST JEFFERSON LLC, an Idaho limited liability company, whom 
executed the within instrument for and on behalf of ELEVEN ELEVEN WEST JEFFERSON, 
and each acknowledged to me that he executed the within instrument on behalf of said limited 
liability company, and that such limited liability company executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the 

day and year in this certificate first above written. 
 
 
 

 

Notary Public for the state of     
Residing in  County 

My commission expires:     

 
[NOTARY SEAL] 



 

IN WITNESS WHEREOF, the authorized representative(s) of the respective Parties 
executed this Sublease, as of the date first written. 

 
COUNTERPART B – The City of Boise City, Idaho 

 
FOR SUBLESSEE: THE CITY OF BOISE CITY, IDAHO, 

an Idaho municipal corporation 
 
 
 
By:  David H. Bieter, Mayor 

Dated:    
 
 

STATE OF IDAHO ) 
) ss. 

COUNTY OF ADA ) 
 

ON THIS, the day of  , 20  , before me, 
  , a Notary Public in and for the state of Idaho, personally 
appeared DAVID H. BIETER, known or identified to me to be the MAYOR of THE CITY OF 
BOISE CITY, an Idaho municipal corporation, who executed the within instrument for and on 
behalf of THE CITY OF BOISE CITY, and acknowledged to me that he executed the within 
instrument on behalf of said Idaho municipal corporation, and that such Idaho municipal 
corporation executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the 

day and year in this certificate first above written. 
 
 
 
 

 

Notary Public for the state of Idaho 

Residing in  County 

My commission expires:     

 
[NOTARY SEAL] 



 

IN WITNESS WHEREOF, the authorized representative(s) of the Capital City 
Development Corporation executed this Sublease only with respect to Sections 12, 13 and 17, 
unless otherwise assumed as provided in Section 13, as of the date first written. 

 
COUNTERPART C – The Capital City Development Corporation 

FOR CCDC: THE URBAN RENEWAL AGENCY OF BOISE 
CITY, IDAHO, ALSO KNOWN AS CAPITAL CITY DEVELOPMENT CORPORATION, 
an independent public body, corporate and politic, organized under the laws of the state of 
Idaho 
By:   By:     

  ,    John Brunelle, Executive Director 
Dated:     Dated:    

 
 
STATE OF ) 

) ss. 
COUNTY OF ) 

 
ON  THIS,  the  _  day  of  ,  20  , before me, 

  , a Notary Public in and for the  state of  , 
personally appeared   , known or identified to me to be a     
of The Urban Renewal Agency of Boise City, Idaho also known as Capital City Development 
Corporation, an independent public body, corporate and politic, organized under the laws of the 
state of Idaho, and JOHN BRUNELLE, known or identified to me to be the Executive Director 
of The Urban Renewal Agency of Boise City, Idaho also known as Capital City Development 
Corporation, an independent public body, corporate and politic, organized under the laws of the 
state of Idaho, both of whom executed the within instrument for and on behalf of The Urban 
Renewal Agency of Boise City, Idaho also known as Capital City Development Corporation, 
and each acknowledged to me that he executed the within instrument on behalf of The Urban 
Renewal Agency of Boise City, Idaho also known as Capital City Development Corporation, 
and that The Urban Renewal Agency of Boise City, Idaho also known as Capital City 
Development Corporation executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the 

day and year in this certificate first above written. 
 
 
 

 

Notary Public for the state of     
Residing in  County 

My commission expires:     

 
[NOTARY SEAL] 
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TO:   Dana Zuckerman, Chair, and Board of Commissioners 

FM:  John Brunelle, Executive Director 

RE:   CCDC Operations Report – June 2018 

 

CCDC’s mission is to ignite diverse economic growth, build vibrant urban centers, and promote 

healthy community design. We accomplish this through collaboration with private partners, 

public agencies, and the citizens who are interested in building a better Boise. On Thursday 

June 7, more than 100 Boise residents attended the second of three open houses covering the 

potential public improvements in the proposed Shoreline Urban Renewal District. Trademark 

Design and Fabrication, located in the Lusk District, was kind enough to host the event. There 

was a high level of participation from our citizens, who asked specific questions and provided 

valuable input for this potential project. For those who were unable to attend in person, there is 

an option to participate virtually on the Shoreline Website. The goal of the virtual meeting is the 

same – to determine what is preferred for the proposed Shoreline District. Gathering community 

input is key to this process, and CCDC sincerely appreciates the interest and high level of 

participation of our community. The virtual meeting remains available 24X7 on our website 

https://www.ccdcshoreline.com.  The next Public Open House is planned for later this summer. 

 

 

June 7 Proposed Shoreline District Public Open House 

https://www.ccdcshoreline.com/open-house/
https://www.ccdcshoreline.com/




http://www.ccdcshoreline.com/


http://www.statestreettod.com/
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